ACER

Agency for the Cooperation
of Energy Regulators

Publishing date: 08/04/2020

Document title: 5th Edition ACER Guidance

We appreciate your feedback

Please click on the icon to take a 5’ online survey
and provide your feedback about this document

Share this document


https://www.acer.europa.eu/Lists/Survey/NewForm.aspx?documentid=ACER-2020-90451&Source=https%3a%2f%2fwww.acer.europa.eu
https://twitter.com/intent/tweet?url=https%3a%2f%2fwww.acer.europa.eu%2f%2fen%2fremit%2fDocuments%2f5th-Edition-ACER-Guidance_08042020.pdf&text=5th+Edition+ACER+Guidance
http://www.facebook.com/share.php?u=https%3a%2f%2fwww.acer.europa.eu%2f%2fen%2fremit%2fDocuments%2f5th-Edition-ACER-Guidance_08042020.pdf&t=5th+Edition+ACER+Guidance
http://www.linkedin.com/shareArticle?mini=true&url=https%3a%2f%2fwww.acer.europa.eu%2f%2fen%2fremit%2fDocuments%2f5th-Edition-ACER-Guidance_08042020.pdf&title=5th+Edition+ACER+Guidance&ro=false&summary=&source=
https://plus.google.com/share?url=https%3a%2f%2fwww.acer.europa.eu%2f%2fen%2fremit%2fDocuments%2f5th-Edition-ACER-Guidance_08042020.pdf&t=5th+Edition+ACER+Guidance

ACER

Agency for the Cooperation
of Energy Regulators

Guidance

on the application
of Regulation (EU) No 1227/2011 of the European
Parliament and of the Council of 25 October 2011 on
wholesale energy market integrity and transparency

5% Edition

08 April 2020

European Union Agency for the Cooperation of Energy Regulators
Trg Republike 3
1000 Ljubljana, Slovenia




ACER

Agency for the Cooperation
of Energy Regulators

The European Union Agency for the Cooperation of Energy Regulators (“the Agency” or
ACER) is the European Union body created by the Third Energy Package to achieve the
Internal Energy Market (IEM).

The Agency was officially launched in March 2011 and has its seat in Ljubljana, Slovenia. As
an independent European body which fosters cooperation among European energy
regulators, the Agency ensures that market integration and the harmonisation of regulatory
frameworks are achieved in accordance with the EU’s energy policy objectives.

The overall mission of the Agency, as stated in its founding Regulation, is to complement and
coordinate the work of national energy regulators at EU level, and to work towards the
completion of a single EU energy market for electricity and natural gas.

The Agency’s missions and tasks are defined by Regulation (EU) 2019/942 establishing a
European Union Agency for the Cooperation of Energy Regulators. In 2011, the Agency
received specific tasks under Regulation (EU) No 1227/2011 on wholesale energy market
integrity and transparency (REMIT).

According to REMIT, the Agency is responsible for monitoring wholesale energy markets to
detect market abuse. The monitoring of wholesale energy markets by the Agency shall be
based on the timely collection of data relating to the transactions executed and the orders
placed on wholesale energy markets in the European Union (trading data), as well as on
fundamental data, that is, data relating to the operational conditions of the energy systems in
both the electricity and gas sectors.

More information on the Agency: www.acer.europa.eu.

Further information on the Agency’s activities under REMIT:
http://www.acer.europa.eu/remit.

The Agency’s REMIT Portal:
https://www.acer-remit.eu/portal/homehttp://www.acer.europa.eu/.

This document contains the 5" edition of the Guidance on the application of REMIT pursuant
to Article 16(1) of REMIT.
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Related Documents
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e REGULATION (EC) No 1227/2011 of the European Parliament and of the Council on
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2011/61/EU (recast)
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0065&from=EN
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014R0600&from=EN

e DIRECTIVE 2004/109/EC of the European Parliament and of the Council of 15 December
2004 on the harmonisation of transparency requirements in relation to information about
issuers whose securities are admitted to trading on a regulated market and amending
Directive 2001/34/EC
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0109&from=EN

o DIRECTIVE 2013/50/EU of the European Parliament and of the Council of 22 October 2013
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down detailed rules for the implementation of certain provisions of Directive 2004/109/EC
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1480 mar_guidelines_on_commodity derivatives.pdf
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Preface by the Director on the 5" edition

Pursuant to Article 16(1) of Regulation (EU) No 1227/2011 on wholesale energy market integrity
and transparency (REMIT), the Agency issues non-binding guidance in order to ensure that
National Regulatory Authorities (NRAs) carry out their tasks under this regulation in a
coordinated and consistent way.

The 1% edition of ACER Guidance on the application of REMIT was published on 21 December
2011 and focused on those areas which the Agency considered as priorities following the entry
into force of REMIT, including the application of the definition of inside information and possible
signals of insider trading and market manipulation.

The 2" edition was published on 22 September 2012 and developed the understanding on the
application of the definitions of wholesale energy market, wholesale energy products and market
participant, the application of the obligation to disclose inside information and of the market
abuse prohibitions.

The 3" edition, published on 29 October 2013 and updated on 3 June 2015, provided guidance
to NRAs by elaborating on their role in the registration of market participants. It also provided
further clarifications concerning the definitions of wholesale energy products and inside
information, and concerning the obligation to publish inside information.

In the 4™ edition, published on 17 June 2016, the Agency provided more detailed guidance to
NRAs concerning the supervision of the obligations imposed on persons professionally
arranging transactions by Article 15 of REMIT.

Taking into account the experience gained so far, including the feedback received from NRAs,
market participants and other stakeholders, the Agency considers necessary to publish a 5"
edition. In this edition, the Agency provides more detailed guidance concerning the definition of
information and inside information under REMIT.

The Agency will continue its work to assist NRAs in carrying out their activities under REMIT in
a consistent and coordinated way. Besides, in order to make the implementation of REMIT as
smooth as possible for market participants and stakeholders, the Agency will keep publishing
and updating all relevant documentation on the Agency’s REMIT Portal (https://www.acer-
remit.eu/portal/home).

Christian Zinglersen
Director
European Union Agency for the Cooperation of Energy Regulators
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Important Notice

According to the second subparagraph of Article 16(1) of Regulation (EU) No 1227/2011
on Wholesale Energy Market Integrity and Transparency (REMIT), the Agency shall
publish non-binding guidance on the application of the definitions set out in Article 2 [of
REMIT], as appropriate. In addition, according to the first subparagraph of Article 16(1)
of REMIT, the Agency shall aim to ensure that national regulatory authorities carry out
their tasks under [that] Regulation in a coordinated and consistent way. For this purpose,
the Agency may issue guidance both on the application of the definitions set out in Article
2 of REMIT and on other issues of application of REMIT.

Therefore the non-binding Guidance on the application of REMIT provided in this
document is directed to National Regulatory Authaorities (NRAS) to ensure the required
coordination and consistency in their monitoring activities under REMIT. It is deliberately
drafted in non-legal terms and made public for transparency purposes only.

The non-binding Guidance is updated from time to time to reflect the changing market
conditions and the experience gained by the Agency and NRAs in the implementation
and application of REMIT, including through the feedback of market participants and
other stakeholders.

This Guidance is without prejudice to Regulation (EU) No 596/2014 of the European
Parliament and of the Council of 16 April 2014 on market abuse (market abuse regulation
- MAR), Directive 2014/65/EU of the European Parliament and of the Council of 15 May
2014 on markets in financial instruments (MiFID Il) and Regulation (EU) No 600/2014 of
the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments (MiFIR) applying to wholesale energy products which are financial
instruments, as well as to the application of European competition law to the practices
covered by REMIT.
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1 Introduction

This document contains the non-binding Guidance on the application of REMIT, directed to
National Regulatory Authorities (NRAs), pursuant to Article 16(1) of Regulation (EU) No
1227/2011 of the European Parliament and of the Council of 25 October 2011 on wholesale
energy market integrity and transparency! (REMIT).

It currently provides guidance regarding the following topics: the scope of REMIT, including the
definitions of “wholesale energy products”, “wholesale energy market” and “market participant”
(Chapters 2 and 3); the registration of market participants (Chapter 4); the concepts of inside
information and market manipulation (Chapters 5 and 6); the obligation to disclose inside
information (Chapter 7); the application of the market abuse provisions (Chapters 8 and 10);

and the obligations of persons professionally arranging transactions (Chapter 9).

For further guidance on general definitions provided in Article 2 of REMIT (e.g. final customer,
consumption etc.) reference is made to the relevant definitions in the Third Package Regulations
and Directives?.

In particular, this 5™ edition of the Guidance further elaborates and provides examples on the
definitions of information and inside information as laid down in Article 2(1) of REMIT. It explains
how the assessment of the four criteria of inside information foreseen in REMIT should be
performed.

10JL 326,8.12.2011, p. 1.

2 Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules for
the internal market in electricity which will be completely repealed by Directive (EU) 2019/944 of the European
Parliament and of the Council of 5 June 2019 as of 21 December 2020; Directive 2009/73/EC of the European
Parliament and of the Council of 13 July 2009 concerning common rules for the internal market in natural gas;
Regulation (EC) No 714/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for access
to the network for cross-border exchanges in electricity which was repealed by Regulation (EU) 2019/943 of the
European Parliament and of the Council of 5 June 2019 on the internal market for electricity; and Regulation (EC) No
715/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for access to the natural gas
transmission networks.
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2 Scope of the Regulation

According to Article 1(2) of REMIT, the Regulation applies to trading in wholesale energy
products, whilst Articles 3 and 5 of this Regulation shall not apply to wholesale energy products
which are financial instruments and to which Article 9 of Directive 2003/6/EC of the European
Parliament and of the Council of 28 January 2003 (market abuse directive - MAD) applies®. In
addition, Article 1(2) of REMIT provides that the Regulation is without prejudice to the MAD* and
Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets
in financial instruments (MiFID)°, as well as to the application of European competition law to
the practices covered by REMIT.

Article 1(2) of REMIT therefore requires the definition of a borderline between the application of
the market abuse prohibitions of Articles 3 and 5 of REMIT, on the one hand, and of the market
abuse prohibitions of MADS, on the other hand. In any case, it can already be noted that Article
1(2) of REMIT does not affect the disclosure of inside information according to Article 4(1) of
REMIT. Article 4(1) of REMIT therefore applies regardless of whether the wholesale energy
product is a financial instrument or not.

According to Article 9(1) of MAD, the Directive applies to any financial instrument admitted to
trading on a regulated market in at least one Member State, or for which a request for admission
to trading on such a market has been made, irrespective of whether or not the transaction itself
actually takes place on that market’. According to Article 9(2) of MAD, Atrticles 2, 3 and 4 of
MAD shall also apply to any financial instrument not admitted to trading on a regulated market
in a Member State, but whose value depends on a financial instrument as referred to in Article
9(1) of MAD. Article 6(1) to (3) of MAD shall therefore not apply to issuers who have not
requested the admission of their financial instruments to trading on a regulated market in a
Member State or whose request has not been approved.

3 Article 2 of MAR replaced Article 9 of MAD.

4 MAD was repealed by MAR.

5 MiFID was repealed by MiFID Il and MiFIR.

6 MAD was repealed by MAR.

7 Article 2 of MAR replaced Article 9 of MAD. According to Article 2(1) of MAR, the Regulation applies to financial

instruments:

(a) admitted to trading on a regulated market or for which a request for admission to trading on a regulated market
has been made;

(b) traded on an “multilateral trading facility” (MTF), admitted to trading on an MTF or for which a request for admission
to trading on an MTF has been made;

(c) traded on an “organised trading facility” (OTF); and

(d) not covered by point (a), (b) or (c), the price or value of which depends on or has an effect on the price or value
of a financial instrument referred to in those points, including, but not limited to, credit default swaps and contracts
for difference.

In addition, Article 2(3) of MAR defines that MAR applies to any transaction, order or behaviour concerning any

financial instrument [...], irrespective of whether or not such transaction, order or behaviour takes place on a trading

venue.
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The list of financial instruments subject to MAD provisions as specified in Article 1(3) of MAD
includes derivatives on commaodities and any other instrument admitted to trading on a regulated
market in a Member State or for which a request for admission to trading on such a market has
been made®.

Article 4(1), No 14, of (MiFID)® defines regulated market as a multilateral system operated and/or
managed by a market operator, which brings together or facilitates the bringing together of
multiple third party buying and selling interests in financial instruments in the system and in
accordance with its nondiscretionary rules in a way that results in a contract, in respect of the
financial instruments admitted to trading under its rules and/or systems, and which is authorised
and functions regularly and in accordance with the provisions of Title 11l of MiFID.

Considering the above, any wholesale energy product which is a financial instrument, including
those listed in Section C of Annex | of MiFID, but which is not admitted to trading on a regulated
market in a Member State and for which a request for admission to trading on such a market
has not been made would be covered by market abuse prohibitions of REMIT. In particular, a
derivative on energy only admitted to trading at Multilateral Trading Facilities according to Article
4(1) No 15 of MiFID is not covered by the market abuse prohibitions of MAD, but by the market
abuse prohibitions of REMIT.°

This understanding applies until the scope of the financial instruments under MAD is extended
and aligned with MiFID scope as currently considered in the review of these Directives!. The
Guidance will then be reviewed accordingly.

8 MAD was repealed by MAR. The financial instruments subject to the MAR provisions are, as specified in Article

3(1)(1) of MAR, the instruments as defined in Article 4(1)(15) of MIFID Il and further specified in the Section C of its

Annex |. According to Annex | Section C of MiFID Il wholesale energy products that fall in the following categories

would qualify as financial instruments:

- Options, futures, swaps, forwards and any other derivative contracts relating to the supply of electricity/gas with
delivery in the EU or for the transportation of electricity/gas in the EU that must be settled in cash or may be settled
in cash at the option of one of the parties other than by reason of default or other termination event;

- Options, futures, swaps, and any other derivative contract relating to the supply of electricity/gas with delivery in the
EU or for the transportation of electricity/gas in the EU that can be physically settled provided that they are traded
on a regulated market, a MTF, or an OTF, except for wholesale energy products traded on an OTF that must be
physically settled,;

- Options, futures, swaps, forwards and any other derivative contracts relating to the supply of electricity/gas with
delivery in the EU or for the transportation of electricity/gas in the EU, that can be physically settled not otherwise
mentioned above and not being for commercial purposes, which have the characteristics of other derivative financial
instruments;

- Options, futures, swaps, forward rate agreements and any other derivative contracts relating to climatic variables,
freight rates or inflation rates or other official economic statistics that must be settled in cash or may be settled in
cash at the option of one of the parties other than by reason of default or other termination event, as well as any
other derivative contracts relating to assets, rights, obligations, indices and measures, which have the
characteristics of other derivative financial instruments, having regard to whether, inter alia, they are traded on a
regulated market, OTF, or an MTF.

9 Article 4(1) No 14 of MiFID was repealed by Article 4(1) No 21 of MiFID II.

10 The financial instruments subject to the MAR provisions are, as specified in Article 3(1)(1) of MAR, the instruments

as defined in Article 4(1)(15) of MiFID Il and further specified in the Section C of its Annex I.

11 MAD was repealed by MAR. MiFID was repealed by MiFID Il Directive and MiFIR.
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3 Application of the definitions of “wholesale energy products”, “wholesale energy
market” and “market participant”

3.1 Introduction

This chapter covers the Agency’s current understanding of the notions of wholesale energy
products, wholesale energy market and market participant, according to Article 2 of REMIT.

3.2 Wholesale energy products

Article 2(4) of REMIT defines wholesale energy products as follows:

"Wholesale energy products" means the following contracts and derivatives,
irrespective of where and how they are traded:

(a) contracts for the supply of electricity or natural gas where delivery is in the
Union;

(b) derivatives relating to electricity or natural gas produced, traded or
delivered in the Union;

(©) contracts relating to the transportation of electricity or natural gas in the
Union;

(d) derivatives relating to the transportation of electricity or natural gas in the
Union.

Furthermore, Article 2(4), second subparagraph, states that:

Contracts for the supply and distribution of electricity or natural gas for the use of
final customers are not wholesale energy products. However, contracts for the
supply and distribution of electricity or natural gas to final customers with a
consumption capacity greater than the threshold set out in the second paragraph
of point (5) shall be treated as wholesale energy products.

For the purposes of REMIT, the definition of final customer draws on the relevant definition in
Directive 2009/72/EC*? of the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in electricity and Directive 2009/73/EC of the
European Parliament and of the Council of 13 July 2009 concerning common rules for the
internal market in natural gas. These Directives define a final customer as meaning a customer
purchasing electricity or natural gas for his own use.

Article 2(5) of REMIT clarifies the notion of “consumption capacity” relevant for the
understanding of the notion of “wholesale energy products”:

12 Directive 2009/72/EC will be completely repealed by Directive (EU) 2019/944 as of 21 December 2020.
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“Consumption capacity” means the consumption of a final customer of either
electricity or natural gas at full use of that customer's production capacity. It
comprises all consumption by that customer as a single economic entity, in so far
as consumption takes place on markets with interrelated wholesale prices.

For the purposes of this definition, consumption at individual plants under the
control of a single economic entity that have a consumption capacity of less than
600 GWh per year shall not be taken into account in so far as those plants do not
exert a joint influence on wholesale energy market prices due to their being
located in different relevant geographical markets.

With regard to Article 2(5) of REMIT, the Agency understands "consumption [...] at full use of
that customer's production capacity” to mean the maximum amount of energy (electricity or
natural gas) that a final customer could consume in a year, i.e. if the customer were to run its
consumption assets fully at all times throughout this year. It is this consumption capacity that
market participants should consider whenever assessing whether the consumption capacity
threshold of 600 GWh is exceeded. The consumption capacity comprises all consumption by
that customer, i.e. of electricity or natural gas, as a single economic entity, in so far as
consumption takes place on markets with interrelated wholesale prices. It is the Agency’s
understanding that final customers should calculate their consumption capacity of electricity and
natural gas separately from each other, and not cumulate them, whenever assessing whether
the threshold of 600 GWh is exceeded.

Within a single economic entity, consumption at individual plants below the threshold of 600
GWh are not taken into account in so far as those plants do not exert a joint influence on
wholesale energy market prices due to their being located in different relevant geographical
markets. However, individual plants that each has a consumption capacity below the threshold
of 600 GWh, but that are located in the same geographical market, shall be taken into account
whenever assessing whether the threshold of 600 GWh is exceeded.

As for the notion of “single economic entity”, guidance can be obtained from international
practices of competition law and especially from the precedents of the Court of Justice of the
European Union. Under the competition rules, the unified conduct on the market of two or more
companies takes precedence over the formal legal structure of those companies. Therefore, the
relevant question is not whether two given companies are separate legal persons, but rather
whether they behave together as a single unit in the market. The following elements may be
taken into consideration when assessing whether two or more companies form a single
economic entity:

- Decision making powers, procedures and sharing of liability between the relevant
companies;

- Ownership (e.g. majority shareholding);

- Ownership structure of the relevant companies, and

- Participating interests or influence over the relevant companies.
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As regards the understanding of “markets with interrelated wholesale prices”, the Agency
considers that wholesale energy markets are increasingly interlinked across the Union. There is
already a high degree of interrelation of wholesale electricity and natural gas prices across the
Union and there is an expectation of increased interrelation as the development of a single
European energy market continues to progress*®. Having this in mind, the Agency considers it
prudent for market participants to take into account the consumption capacity of all their plants
across the Union when assessing whether the consumption capacity threshold of 600 GWh is
exceeded.

In view of the definition of wholesale energy products in Article 2(4) of REMIT, the Agency
considers contracts for the supply or transportation of electricity and natural gas traded intraday,
within-day, day-ahead, two-day-ahead, week-end, long-term or any other time period generally
accepted in the market as contracts for the supply or transportation of electricity or natural gas.
Wholesale energy products which are derivatives can be financial instruments if they fall in
points (5), (6), (7) or (10) of Annex | Section C of MiFID II.

Conversely, the Agency considers contracts for green certificates and emission allowances not
to be wholesale energy products, as they do not fulfil the requirements set out in Article 2(4) of
REMIT. The Agency is aware that these contracts can have a significant price effect on
wholesale energy markets. According to Article 10 of REMIT, trade repositories or competent
authorities responsible for overseeing and collecting information on trading in emission
allowances or derivatives thereof shall provide the Agency with access to records of transactions
in such allowances and derivatives.

As the definition of wholesale energy products applies to contracts and derivatives “irrespective
of how and where they are traded”, the Agency considers that intra-group transactions, i.e. over-
the-counter (OTC) contracts entered into with another counterparty which is part of the same
group, are considered to be wholesale energy products under REMIT.

3.3 Wholesale energy market

Article 2(6) of REMIT defines a wholesale energy market as follows:

“Wholesale energy market” means any market within the Union on which wholesale
energy products are traded.

According to Recital 5 of REMIT, wholesale energy markets encompass both commodity
markets and derivative markets, which are of vital importance to the energy and financial
markets, as price formation in both sectors is interlinked. They include, inter alia, regulated

13 For more information on the status of market integration in EU wholesale electricity and gas markets, including the
increasing price convergence across national and regional markets, see the ACER/CEER Annual Reports on the
Results of Monitoring the Internal Electricity and Natural Gas Markets available here:
https://acer.europa.eu/en/Electricity/Market%20monitoring/Pages/Current-Edition.aspx.
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markets, multilateral trading facilities and OTC transactions and bilateral contracts, traded
directly or through brokers.

The Agency’s understanding is that the definition of wholesale energy markets furthermore
includes, among others, but is not limited to:

- Balancing markets for the trading of electricity or natural gas with delivery in the Union;

- Intraday or within-day markets for the trading of electricity or natural gas with delivery in
the Union;

- Day-ahead or two-day-ahead markets for the trading of electricity or natural gas with
delivery in the Union, including week-end products;

- Physical markets for the trading of electricity or natural gas with delivery in the Union,
including markets for physical forward contracts and non-standardised long-term
contracts;

- Markets for the transportation capacities of electricity or natural gas in the Union;

- Derivatives markets relating to electricity or natural gas produced, traded or delivered in
the Union, including financial OTC markets;

- Derivatives markets relating to the transportation of electricity or natural gas in the Union.

In addition, generation capacity markets and capacity remuneration mechanisms, where in
place, shall be considered wholesale energy markets according to REMIT in so far as wholesale
energy products are traded in such markets.

3.4 Market participant
Article 2(7) of REMIT defines a market participant as follows:

“Market participant” means any person, including transmission system operators, who
enters into transactions, including the placing of orders to trade, in one or more wholesale
energy markets.

The notion of a market participant is closely linked with the understanding of the notions of
wholesale energy market and wholesale energy products.

The understanding of the notion of market participant is crucial for several reasons. Firstly, the
obligation to disclose inside information according to Article 4(1) of REMIT lies with the market
participant. Secondly, according to Article 8(1) of REMIT, being a market participant entails the
obligation to provide the Agency (i) with a record of wholesale energy market transactions,
including orders to trade, by the market participant itself or through a person or authority listed
in points (b) to (f) of Article 8(4) of REMIT and (ii) with the information described in Article 8(5)
of REMIT (fundamental data). Lastly, pursuant to Article 9(1) of REMIT, market participants have
to register with the competent NRA if entering into transactions which are required to be reported
to the Agency in accordance with Article 8(1) of REMIT.
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In the light of the Agency’s understanding of the notions of wholesale energy market and
wholesale energy products, the Agency currently considers at least the following persons to be
market participants under REMIT if entering into transactions, including orders to trade, in one
or more wholesale energy markets:

- Energy trading companies in the meaning of “electricity undertaking” pursuant to
Article 2(35) of Directive 2009/72/EC of the European Parliament and of the Council of
13 July 2009 concerning common rules for the internal market in electricity carrying out
at least one of the following functions: transportation, supply, or purchase of electricity,
and in the meaning of “natural gas undertaking” pursuant to Article 2(1) of Directive
2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning
common rules for the internal market in natural gas carrying out at least one of the
following functions: transportation, supply or purchase of natural gas, including liquefied
natural gas (LNG);

- Producers of electricity or natural gas in the meaning of Article 2(2) of Directive
2009/72/EC and Article 2(1) of Directive 2009/73/EC, including producers supplying their
production to their in-house trading unit or energy trading company;

- Shippers of natural gas;
- Balance responsible entities;

- Wholesale customers in the meaning of Article 2(8) of Directive 2009/72/EC and Article
2(29) of Directive 2009/73/EC;

- Final customers in the meaning of Article 2(9) of Directive 2009/72/EC and Article 2(27)
of Directive 2009/73/EC, acting as a single economic entity, that have a consumption
capacity of 600 GWh or more per year for gas or electricity. If the consumption of a final
customer takes place in markets with interrelated prices, his total consumption capacity
is the sum of his consumption capacity in all those markets (see Chapter 3.2 for further
explanation of these concepts);

- Transmission system operators (TSOs) in the meaning of Article 2(4) of Directive
2009/72/EC and Directive 2009/73/EC;

- Storage system operators (SSOs) in the meaning of Article 2(10) of Directive
2009/73/EC;

- LNG system operators (LSOs) in the meaning of Article 2(12) of Directive 2009/73/EC,
and

- Investment firms in the meaning of Article 4(1), No 1, of MiFID II.
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The crucial criterion for the assessment of whether a company is a market participant is the
entering into transactions, including the placing of orders to trade, in wholesale energy markets.
For instance, SSOs and LSOs are explicitly mentioned as market participants in Article 3(4)(b)
of REMIT and are therefore considered as market participants if entering into transactions in
one or more wholesale energy market. LSOs may sell contracts which eventually lead to the
feed in to or extraction of gas from the gas network. In several markets, some SSOs conclude
contracts for the supply of gas in cases where storage facilities experience operational
problems, but despite the malfunction, seek to provide customers with gas and therefore acquire
volumes over the spot market. As a result of this, and for the purposes of REMIT, these LSOs
and SSOs are market participants and are required to publish inside information according to
Article 4(1) of REMIT. Additionally, information related to the capacity and use of facilities for
storage and the use of LNG facilities is required to be reported to the Agency according to Article
8(5) of REMIT. SSOs and LSOs seem to be best placed to fulfil this disclosure obligation and
data reporting requirement under REMIT. Accordingly, the Agency considers it as best practice
if SSOs and LSOs, even if not entering into transactions in wholesale energy products, facilitate
publication of information in relation to Article 4(1) of REMIT on behalf of the potentially multiple
market participants involved. The system operator is typically best placed to publish relevant
REMIT related information and by doing so can avoid duplicate, and potentially misleading
publications by individual market participants involved. Market participants however remain
responsible for publication, and should have appropriate (back-up) arrangements in place, in
case the system operator is not able to publish, for instance due to technical reasons, or where
the system operator’s publication of information is not deemed to meet the requirements for
publication of information under Article 4(1) of REMIT.

3.5 Application of REMIT for market participants from non-EU and non-EEA countries

The Agency also considers it necessary to give guidance on the application of the notion of
market participant to market participants from non-EU and non-EEA countries.

According to Article 2(7) of REMIT, a market participant is any person who enters into
transactions in one or more wholesale energy markets. This applies irrespective of the location
of the person. Accordingly, also persons from non-EU and non-EEA countries are covered by
REMIT provided that they enter into transactions in wholesale energy markets. Article 9(1) of
REMIT confirms this understanding that REMIT also applies to market participants from non-EU
and non-EEA countries as it requires market participants not established or resident in the Union
entering into transactions, which are required to be reported to the Agency in accordance with
Article 8(1) of REMIT, to register in the Member State in which they are active.

In the light of the above, the Agency considers that also non-EU and non-EEA market
participants are covered by the notion of market participant according to Article 2(7) of REMIT if
entering into transactions, including the placing of orders to trade, in one or more wholesale
energy markets. Accordingly, the obligations to register pursuant to Article 9(1) of REMIT
with the competent NRA and to report data to the Agency according to Article 8(1) and
(5) of REMIT also applies to such non-EU and non-EEA market participants. The same
holds for the prohibitions of market abuse pursuant to Articles 3 and 5 of REMIT.
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4 Registration of market participants
4.1 Introduction

This Chapter illustrates the Agency’s current understanding of the application of Article 9 of
REMIT and is intended to provide guidance to NRAs concerning the registration process and
their role in this process, in order to facilitate the harmonisation of practices across the Union.
Accurate information in the national registers and the European register of market participants
is a prerequisite for efficient and effective market monitoring.

4.2 Which market participants are obliged to register?

According to Article 9(1) of REMIT,

Market participants entering into transactions which are required to be reported to the
Agency in accordance with Article 8(1) shall register with the national regulatory authority

[..]
According to Article 2(7) of REMIT,

“Market participant” means any person, including transmission system operators, who
enters into transactions, including the placing of orders to trade, in one or more wholesale
energy markets.

In Chapter 3.4 of this Guidance, the Agency provides its understanding of the notion of market
participant as defined in Article 2(7) of REMIT.

It should however be highlighted that the obligation to register as a market participant under
Article 9(1) of REMIT only applies to those market participants entering into transactions which
are required to be reported to the Agency in accordance with Article 8(1).

The requirement to register under REMIT applies to any person, legal or natural, that enters into
transactions which are required to be reported. Therefore, it is important to note that all market
participants entering into transactions, which are required to be reported to the Agency in
accordance with Article 8(1), must register, even if a parent, subsidiary or other related
undertaking is already registered or is registering. Provided they are not separate legal persons,
branches of a market participant do not need to register as separate market participants.

A market participant may allow a third party to submit registration information on their behalf. In
such case, the relevant NRA may require the third party to provide evidence of such permission.
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4.3 What information is market participants required to provide?

Article 9(3) of REMIT requires the Agency, in cooperation with NRAs, to determine and publish,
by 29 June 2012, the format in which NRAs should transmit registration information on market
participants to the Agency.

On 26 June 2012, the Agency adopted a Decision determining the registration format to be used
for the establishment of the European register of market participants®. The registration format
consists of 5 sections:

- Section 1: Data related to the market participant

- Section 2: Data related to the natural persons linked to the market participant

- Section 3: Data related to the ultimate controller or beneficiary of the market participant

- Section 4: Data related to the corporate structure of the market participant

- Section 5: Data related to the delegated parties for reporting on behalf of the market
participant

All market participants entering into transactions, which are required to be reported to the
Agency in accordance with Article 8(1), are required to provide this information.

4.4 Establishment of national registers

According to Article 9(2) of REMIT:

Not later than 3 months after the date on which the Commission adopts the implementing
acts set out in Article 8(2), national regulatory authorities shall establish national registers
of market participants [...].

Thus, each NRA shall establish a registration system by which market participants can provide
registration information to that NRA no later than 3 months after the adoption of the implementing
acts. NRAs can, if they wish, open the registration process to market participants earlier than
this.

NRAs are free to use whatever system they deem most appropriate for their market. The Agency
is developing a system to be used to establish the European register of market participants. This
system will also be available to NRAs as a means of registering market participants in their own
Member State.

NRAs should ensure that market participants are provided with information on how to register.
For this purpose, and for the purpose of ensuring accuracy in the European register of market
participants established by the Agency in accordance with Article 9(3) of REMIT, the Agency will
make available a Registration User Manual (RUM) to NRAs. The RUM will provide guidance on

14 Agency Decision no 01/2012 relating to the registration format pursuant to Article 9(3) of Regulation (EU) No
1227/2011.

21/89



ACER

Agency for the Cooperation
of Energy Regulators

how the fields in the registration format should be populated. On the basis of the RUM, NRAs
may provide guidance to market participants on how to register. The manual will be updated
periodically, on the basis of the feedback from NRAs.

4.5 With which NRA should market participants register?

According to Article 9(1):

Market participants entering into transactions which are required to be reported to the
Agency in accordance with Article 8(1) shall register with the national regulatory authority
in the Member State in which they are established or resident, or, if they are not
established or resident in the Union, in a Member State in which they are active.

According to settled case law of the Court of Justice of the European Union, a legal or natural
person can be established in more than one Member State. The legal or natural person is
established in the Member State(s) in which it pursues a professional activity on a stable and
continuous basis®®. If a market participant is established in more than one Member State, the
Agency would normally expect market participants to register in the Member State in which they
have their primary establishment.

For market participants not established or resident in the Union, it is the Agency’s understanding
that such market participants may choose in which Member State to register, as long as they
are active in that Member State.

4.6 What is the deadline for registration submissions?

According to Article 9(4) of REMIT,

Market participants (...) shall submit the registration form to the NRA prior to entering into
a transaction which is required to be reported to the Agency in accordance with Article
8(1).

Thus, market participants must submit all the Sections of the registration form (Sections 1 to 5)
before entering into any transaction which is required to be reported to the Agency. In line with
Article 12(2) of Commission Implementing Regulation (EU) No 1348/2014, the reporting
obligation will apply to market participants from 7 October 2015 and from 7 April 2016, according
to the type of data to be reported to the Agency.

For market participants entering into transactions on an organised market place (OMP), the
registration obligation takes effect, at the latest, prior to 7 October 2015. For all other market

15 See judgment in Reinhard Gebhard v Consiglio dell'Ordine degli Avvocati e Procuratori di Milano, C-55/94,
EU:C:1995:411, paragraph 24 and 25.
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participants, the registration obligation takes effect, at the latest, prior to 7 April 2016, or prior
to the first day they enter into transactions which are required to be reported to the Agency.

Consequently, the Agency considers that any person who enters into a transaction, which is
required to be reported to the Agency from 7 October 2015 or 7 April 2016, without having
submitted the registration form to the relevant NRA, is in breach of Article 9 of REMIT.
Furthermore, the Agency points out that in line with Article 9(5) of REMIT, market participants
are obliged to communicate promptly to the relevant NRA any change as regards the information
provided in their registration form.

NRAs should encourage market participants to register well in advance of entering into a
reportable transaction in order to facilitate the registration and reporting processes.

Market participants who have registered before 17 March 2015 (before the Agency
published for the first time the list of market participants in the European register) have not been
able to complete Section 4 (data related to the corporate structure of the market participant)
of the registration form by the time of its submission to the NRA. In accordance with the
Agency Decision No 01/2012, they shall provide information on Section 4 of the registration form
within 3 months from the first publication of the European register. They shall, therefore,
update their registration form in Section 4 at the latest by 17 June 2015.

Examples:

Example 1: Market participant (MP) A registered before 17 March 2015

MP A registered before 17 March 2015 and it was required to complete Sections 1, 2, 3
and 5 of the registration form before submission.

Section 4 of the registration form (Data related to corporate structure of the MP) was not
filled by the MP A at the time of the first submission as the publication of the European
register of MPs occurred for the first time on 17 March 2015.

After 17 March 2015, MP A has three months (until 17 June 2015) to fill Section 4 of the
registration form with the data available at the European register (so that Section 4
contains all data on MP A related undertaking(s) which are registered MPs) at the time of
section’s 4 submission for the first time.

In case MP B (a related undertaking to the MP A) only registers after 17 June 2015, MP A
will also be obliged to update data in Section 4 accordingly, once MP B registration is
published at the European register of MPs.

In addition to the updates of Section 4 of the registration form, MP A has an obligation to
promptly update any other information provided in its registration form (this obligation is
defined in Article 9(5) of REMIT) at any time once that change takes effect (e.g.: if MP A
chooses a new Registered Reporting Mechanism (RRM), Section 5 of the registration form
needs to be updated accordingly).
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Example 2: MP C registered after 17 March 2015

If MP C has registered after 17 March 2015, it is obliged to complete all Sections (1 to 5)
of the registration form with updated data at the time of submission of the registration
form. In Section 4 of the registration form (Data related to corporate structure of the MP),
MP C is required to include all its related undertaking(s) which are registered MPs i.e. all
those that are published in the European register of MPs at the time of the form
submission.

If MP D (a related undertaking to the MP C) registers with the relevant NRA at a later
stage, MP C is also required to promptly update its registration form accordingly once MP
D registration is published at the European register of MPs.

In addition to the update of Section 4 of the registration form, MP A has an obligation to
promptly update any other information provided in its registration form (this obligation is
defined in Article 9(5) of REMIT) at any time once that change takes effect (e.g.: if MP A
chooses a new RRM, Section 5 of the registration form needs to be updated accordingly).

4.7 Issuance of the ACER code

As required by Article 9(2) of REMIT, each market participant registered under REMIT will be
issued with a unique identifier (the "ACER code"). The ACER code will enable market
participants to report data under Article 8 of REMIT. Market participants will also need the list of
ACER codes in order to provide information relating to Section 4 of the registration form (data
related to the corporate structure of the market participants).

According to Article 9(4) of REMIT, market participants shall submit the registration form prior
to entering into transactions which are required to be reported to the Agency in accordance with
Article 8(1) of REMIT. The ACER code will be issued upon the transmission of the information
in the national registers to the Agency for the first time, in accordance with the Agency Decision
No 01/12. According to Article 2 of this Agency Decision, NRAs should promptly® transmit the
registration information to the Agency once it is submitted by the market participant, after which
the Agency immediately issues the ACER code. Thus, NRAs should ensure that market
participants receive the ACER code in a timely manner, and in any case before the transactions
entered by the market participants are required to be reported to the Agency in accordance with
Article 8(1) of REMIT. This will enable market participants to fulfill their reporting obligations
under Article 8(1) of REMIT and an efficient and effective data collection by the Agency. The
registration system will provide for automatic checks that will prevent incomplete registration
forms from being submitted.

For market participants registering before the Agency for the first time publishes the European
register, the ACER code will be issued upon the submission of those market participants’ first

16 According to Article 2 of the Agency Decision No 01/2012, NRAs shall provide promptly the Agency with the
information in the national registers in electronic format, through a secure channel and using one of the following
formats: CSV or XML.
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phase information (relating to Sections 1, 2, 3 and 5) to the relevant NRA. However, such market
participants should not consider the receipt of an ACER code as a confirmation that they have
completed the registration process. In order to complete the process, such market participants
still need to provide the information relating to Section 4 of the registration format, as described
in Chapter 4.6.

For any market participant registering after the Agency for the first time publishes the European
register, the ACER code will be issued upon the submission of all sections of the registration
format to the relevant NRA (i.e. Sections 1, 2, 3, 4 and 5).

4.8 Requirement to keep registration information up to date

According to Article 9(5) of REMIT,

Market participants [...] shall communicate promptly to the national regulatory authority
any change which has taken place as regards the information provided in the registration
form.

It is important to recognise that registration is not a one-off event, but rather an ongoing
requirement. REMIT not only requires market participants to register with an NRA prior to
entering into a transaction, but also to update their registration form with any change which has
taken place as regards the information provided in the registration form in accordance with
Article 9(5) of REMIT. If a change of the mandatory registration information is not communicated
promptly, the registration is to be considered incomplete. Market participants whose registration
form is out-dated may be in breach of Article 9 of REMIT.

Although the responsibility to update the information provided to the national registers rests with
the market participants, the Agency considers it best practice that NRAs set up regular
reminders (e.g. once a year) to market participants asking them to check that the information
submitted is still correct and up to date.

4.9 Therole of NRAs in the registration process

Having in mind that the market participants are obliged to register at the national level, and not
directly with the Agency, registration of market participants under REMIT is first and foremost a
national process. NRAs should be prepared to undertake three roles during the registration
process.

The first role is to act as a source of support for market participants seeking to register with that
NRA. Even for those NRAs that choose to use the Agency’s registration system, it is the NRAs
that should provide users with support during the registration process. As referred to in Chapter
4.4 of this Guidance, the Agency will make available a Registration User Manual (RUM) to
NRAs, which may use it when supporting market participants. However, the Agency recognises
that ultimate responsibility to register successfully lies with market participants.
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The second role of NRAs is to transmit the information in their national registers to the Agency.
In accordance with Article 2 of the Agency Decision no 01/2012, NRAs should promptly transmit
the registration information to the Agency once it is submitted by the market participant, after
which the Agency immediately issues the ACER code.

The third role relates to the accuracy of registration information. NRAs, according to Article 9(2)
of REMIT, shall establish registers of market participants which they shall keep up to date.
Accurate information in the national and European registers of market participants is a
prerequisite for an efficient and effective market monitoring system. The Agency considers it
best practice that NRAs have systems in place to effectively check the registration information
provided by market participants in order to identify omissions and obvious errors. Any errors
detected by NRAs should be promptly notified to the Agency. The registration system developed
by the Agency will provide for automatic checks that will prevent incomplete registration forms
from being submitted by market participants.

Market participants are allowed to trade without breaching Article 9 as soon as they have
submitted their complete registration forms to the relevant NRA, regardless of whether or not an
ACER code has been issued to them. The Agency therefore aims at issuing the ACER code
immediately upon receipt of the registration information from the NRA. However, the Agency
also aims at ensuring a high level of accuracy in the European register of market participants.
The Agency may therefore choose to delay the publication of the information transmitted by the
NRAs to the Agency, while additional checks on the registration information submitted by market
participants are conducted by the NRAs.

It is important to note that through the registration process, NRAs do not issue an authorisation
or license to trade to the market participants. The completion of the registration process does
not constitute a “know-your-customer” check or “fit-and-proper’ assessment of the market
participant.

4.10 Conclusions

For a market participant starting the registration process before the Agency publishes for the
first time the list of market participants in the European register, the registration process will
include the following steps:

1. Before entering into a transaction required to be reported to the Agency in accordance
with Article 8(1) of REMIT, the market participant submits a registration form to the
relevant NRA, providing information relevant to Sections 1, 2, 3 and 5 of the Agency
Decision No 01/2012. NRAs should encourage market participants to register in advance
in order to facilitate a smooth registration process. It is the market participant’s
responsibility to provide correct and complete information for the registration;

2. The NRA promptly transmits the information in its national register to the Agency;
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3. Immediately following the transmission of the information from the NRA to the Agency,
the Agency issues a unique identifier (the "ACER code") for the market participant and
informs the market participant and the relevant NRA,;

4. The Agency establishes a European register of market participants, based on the
information provided by NRAs. A list of market participants based on the European
register is published;

5. The market participant completes the second phase of the registration process by
submitting information relevant to Section 4 of the registration format. The deadline for
the submission of this information is 3 months after the Agency publishes for the first
time the European register of market participants.

Any market participant that is registering after the Agency for the first time publishes the
European list of market participants must provide all relevant information, i.e. information
relevant to Sections 1, 2, 3, 4, and 5, during its initial registration.

Market participants must transmit the registration form to the NRA prior to entering into a
transaction which is required to be reported to the Agency in accordance with Article 8(1) of
REMIT. It is however important that a clear and consistent message is given to market
participants regarding registration under REMIT: the registration of market participants does not
constitute any kind of authorisation or license to trade, and is without prejudice to obligations to
comply with the applicable trading and balancing rules.

The Agency will announce early in advance when it intends to publish for the first time the
European register of market participants.
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5 Application of the definition of “inside information”

5.1 Introduction

This chapter covers what the Agency currently considers ‘inside information’ under REMIT.

Quialifying a specific fact!’ as ‘inside information’ under REMIT requires a two-step approach.
Firstly, it must be determined whether there is an item of information (according to at least one
of (a) to (d) criteria defined in Article 2(1), second subparagraph, of REMIT). Secondly, it must
be ascertained whether it fulfils the four cumulative conditions established in Article 2(1), first
subparagraph, of REMIT (i.e., it is precise, not public, related to one or more wholesale energy
products, and likely to significantly affect prices).

The remainder of this chapter is structured along the two-step approach by providing guidance
on what the Agency considers ‘information’ under REMIT (Chapter 5.2) and on the definition of
‘inside information’, including the application of the four cumulative conditions that qualify
information as ‘inside information’ (Chapter 5.3)8,

5.2 The concept of ‘information’ under REMIT

Article 2(1), second subparagraph, of REMIT specifies the meaning of the term ‘information’ as
follows:

(a) information which is required to be made public in accordance with Regulations (EC) No
714/2009 and (EC) No 715/2009, including guidelines and network codes adopted
pursuant to those Regulations;

(b) information relating to the capacity and use of facilities for production, storage,
consumption or transmission of electricity or natural gas or related to the capacity and
use of LNG facilities, including planned or unplanned unavailability of these facilities;

(© information which is required to be disclosed in accordance with legal or regulatory
provisions at Union or national level, market rules, and contracts or customs on the
relevant wholesale energy market, insofar as this information is likely to have a
significant effect on the prices of wholesale energy products; and

(d) other information that a reasonable market participant would be likely to use as part of
the basis of its decision to enter into a transaction relating to, or to issue an order to trade
in, a wholesale energy product.

17 Facts can be circumstances, events, incidents, data, elements, or any other type of information.

18 Concerning wholesale energy products which are financial instruments and to which Article 2 of MAR applies. See
the relevant ESMA guidance and information on the MAR
https://www.esma.europa.eu/sites/default/files/library/esma-2016-
1480_mar_guidelines_on_commodity_derivatives.pdf
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Article 2(1)(a) of REMIT states that all information which is required to be disclosed under
Regulations (EC) No 2019/943*° and (EC) No 715/2009%° establishing the conditions for access
to the network for cross-border exchanges in electricity and access to natural gas transmission
networks (including applicable guidelines and network codes adopted pursuant to those
Regulations) is also considered ‘information’ under REMIT.

The concept of ‘information’ under REMIT also encompasses information related to all planned
or unplanned changes?! in the capacity or output of any size at a facility for production, storage,
consumption or transmission of natural gas or electricity (Article 2(1)(b) of REMIT). This
specifically holds true for any fact related to:

- the capacity and use of facilities for production of electricity or natural gas, including planned
and unplanned unavailability of these facilities;

- the capacity and use of facilities for storage of electricity or natural gas, including planned
and unplanned availability of these facilities;

- the capacity and use of facilities for consumption of electricity or natural gas, including
planned and unplanned unavailability of these facilities;

- the capacity and use of facilities for transmission, including planned or unplanned
unavailability of these facilities; and

- the capacity and use of LNG facilities, including planned and unplanned unavailability of
these facilities.

Article 2(1)(c) of REMIT explains that the concept of ‘information’ under REMIT also covers
facts?? that are required to be disclosed in accordance with:

- legal or regulatory provisions at national level,

- legal or regulatory provisions at the European Union level,
- market rules;

- contracts; and

- the customs on the market.

In that respect, it is important to highlight the regulatory provisions at the European Union level
included in Regulation (EC) 543/2013 on the submission and publication of data in electricity
markets (usually referred to as ‘transparency information’). It establishes a multitude of different
obligations to publish facts that would also constitute ‘information’ according to Article 2(1)(c) of
REMIT.

19 Regulation (EU) 2019/943 of the European Parliament and of the Council of 5 June 2019 on the internal market for
electricity (Text with EEA relevance). This Regulation repealed Regulation (EU) 714/2009.

20 Regulation (EC) No 715/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for
access to the natural gas transmission networks.

21 This includes changes in the availability but also in the unavailability.

22 Insofar as, they are likely to have a significant effect on the prices of wholesale energy products.

29/89



ACER

Agency for the Cooperation
of Energy Regulators

Finally, Article 2(1)(d) of REMIT establishes that any other information that a reasonable market
participant would be likely to use as part of the basis of its decision to enter into a transaction
relating to a wholesale energy product, or their decision to issue an order to trade in a wholesale
energy product, should be considered ‘information’ under REMIT.

The concept of the reasonable market participant

The Agency recommends that NRAs use the ‘reasonable market participant test’ to help
determine whether a given fact qualifies as ‘information’ under REMIT, but only when such
facts is not already covered by Articles 2(1)(a), (b) and (c) of REMIT.

It is the Agency’s understanding that the concept of the ‘reasonable market participant’
may encompass different profiles of market participants (e.g. beginner, average, informed,
professional market participant) with different trading strategies (e.g. portfolio optimisation,
arbitrage, speculative) covering short-term and/or long-term products.

The concept of ‘reasonability’ is rather related to the use of cognitive elements by the
market participant in its trading decisions (at least partially). By contrast, a market
participant that makes trading decisions based on non-cognitive elements, such as instinct
or mood, should not be considered reasonable.

To qualify a fact as information under REMIT, it is enough that at least one of these profiles
is likely to use the fact as part of the basis of their decision to enter into a transaction
relating to a wholesale energy product, or their decision to issue an order to trade in a
wholesale energy product.

When using the ‘reasonable market participant test’, the NRAs may take into
consideration, as indicators, that:

- the concept of ‘would be likely to use’ should be distinguished from the concept of
‘would like to use’ — the test is not about whether there is a wish on the part of the
reasonable market participant to use some type of information. Rather, the test is used
to assess whether it is reasonable for a market participant to have a legitimate
expectation that such information is available.

- therefore, the concept of ‘would be likely to use’ should be interpreted based on what
can be reasonably expected to be published (for example, the fact that a market
participant would like to use its competitors’ trading plans for its own trading strategy
does not mean that these plans are ‘information’ under REMIT, as they are not
information that ‘can reasonably be expected to be published’ and that would likely be
used by a reasonable market participant).

- the fact that a market participant used comparable facts (for example, at a different
moment in time) as the basis for its trading decisions, could be considered a proxy to
further assess with an ad hoc analysis if the fact is information that would be likely to
be used by a ‘reasonable market participant’.
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The box below presents some facts and assesses them as per the REMIT criteria for
information:

Examples of information under REMIT

1 - Information on the TSO’s available transfer capacity

2

The estimates of TSOs A and B of the available transfer capacity for each day and the
available transfer capacity already reserved in the electricity interconnector between
bidding zones C and D.

Assessment: These facts are information under REMIT because they relate to
information required to be disclosed in accordance with Regulation (EC) No 2019/943.
According to Article 50(3) thereof, TSOs shall publish estimates of available transfer
capacity for each day, indicating any available transfer capacity already reserved.

- Information on the annual maintenance of generation units

Market participant A plans to perform annual maintenance on its electricity generation
unit XPTO, with a total capacity of 50 MW from 01/02/2025 to 01/04/2025.

Assessment: This fact is information under REMIT as it constitutes information relating
to the capacity and use of facilities for the production of electricity as specified in Article
2(1)(b) of REMIT. The fact that the unavailable capacity is below the 100 MW threshold
included in Regulation (EC) No 543/2013 is relevant for the assessment of whether it
constitutes information under Article 2(1)(c) of REMIT but not under Articles 2(1)(a), (b)
and (d) of REMIT.

5.3 The definition of ‘inside information’

Pursuant to Article 2(1), second subparagraph, of REMIT, information qualifies as ‘inside
information’ if it fulfils the four cumulative conditions included in Article 2(1), first subparagraph,
of REMIT i.e.,

Inside information’ means

information of a precise nature,

which has not been made public,

which relates, directly or indirectly, to one or more wholesale energy products and

which, if it were made public, would be likely to significantly affect the prices of those
wholesale energy products.

The application of each of these four conditions will be further explained in Chapters 5.3.1, O,
5.3.3, and 5.3.4.

It is the responsibility of market participants to ascertain whether the information they hold a)
potentially constitutes ‘inside information’ according to the above-mentioned four cumulative
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conditions, and, b) therefore, needs to be made public according to Article 4(1) of REMIT. In
order to have an appropriate framework for the assessment of information, it is recommended
that market participants have clear internal compliance rules that are adapted to their activities
and to the specificities of the information, they use and have access to.

The best practices for internal compliance rules may include:

- a framework for the assessment of whether the facts at hand can be qualified as inside
information. This may include, for example, measures on how to identify inside
information, appropriately tested thresholds?, etc.;

- an adequate workflow of information compliant with the presence of inside information.
This may include, for example, a mapping of the flow of information, measures on how to
handle inside information, etc.; and

- a lists of insiders and/or mechanisms in place to identify insiders??.

The internal compliance rules should be consistent with a market participant’s organisational
structure and trading strategy.

5.3.1 Information of a precise nature

Article 2(1), third subparagraph, of REMIT describes what is meant by the term information of a
‘precise nature’ as follows:

Information shall be deemed to be of a precise nature if it indicates a set of circumstances which
exists or may reasonably be expected to come into existence, or an event which has occurred
or may reasonably be expected to do so, and if it is specific enough to enable a conclusion to
be drawn as to the possible effect of that set of circumstances or event on the prices of wholesale
energy products.

The precise nature of the information is to be assessed by the information holder on a case-by-
case basis and depends on what the information is, as well as on the surrounding context. In
that assessment, the holder of the information may, among other things, take into consideration:

0] that there is a realistic prospect that a fact will occur;

(i) that the estimation of the potential price effect of information disclosure is irrelevant
for the assessment of the precise nature; and

(i) that intermediate steps in a lengthy process may be precise information.

Each of these considerations will be further explained below along with non-exhaustive
examples.

23 For example, qualitative and quantitative (econometrical) analysis to test the likelihood of a significant price effect.
24 By ‘insider’, the Agency means a person who has access to inside information relating, directly or indirectly, to the
market participant, whether on a regular or occasional basis.
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(1) It is enough that there is a realistic prospect that the fact will occur to make the
information related to that event precise

Information is precise as long as there is a realistic prospect that the circumstances or events it
refers to will come into existence/occur, considering all the factors existing at the time of the
assessment?,

Examples of the application of the concept of realistic prospect

1 - Information on strikes provided to the market participant impacting workers relevant
for the normal operation of a generation unit

- Such information on strikes can be seen as having a realistic prospect of
happening due to, for example, the existence of historical records of this
information resulting in effective strikes impacting the production of this unit.
Therefore, it can be considered that there is a realistic prospect of a strike
happening, considering all the factors existing at the time of the assessment.

- This information on strikes would then qualify as precise information. This is
despite the fact that the strike can still be cancelled and/or that there may be some
uncertainty about the overall duration of the strike or other elements.

- Any further developments of the situation (cancellation of the strike, update on the
dates of the strike, scope of workers affected etc.) may make the prospect of the
strike less realistic. However, as long as they occur after the market participant
assessed whether the information was precise, they should not be taken into
consideration by the NRA when assessing whether the information was precise at
the time the market participant received the information. In any case, the market
participant should provide updates to the public on the evolution of the information.

2 — Information/request by the nuclear safety authority to the market participant of
possible security tests to be run at an electricity generation unit during the first half of

the year

- Such information can be seen as having a realistic prospect of happening due to,
for example, the existence of previous information of the same type that resulted
in effective security tests impacting the production and/or availability of the unit,
episodes reflecting the planning of the nuclear safety authority, or previous
expressions of concerns with the operation of the unit.

- Therefore, it can be considered that there is a realistic prospect of the security
tests impacting the production and/or availability to happen considering all factors
existing at the time of the assessment.

- Itis to be noted that in some Member States there is an obligation deriving from
the national legislation for the nuclear safety authority to publish this information
on possible security tests.

25 This is consistent with the Court of Justice of the European Union understanding in the financial sector judgment
in Geltl, CJEU, Case C 19/11 (2012), as regards the criterion of ‘precise information’.
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(i) The estimation of the potential price effect of information disclosure is irrelevant
for the assessment of the precise nature

The calculation of the potential effect of the information on the prices of wholesale energy
products is not an element to be taken into consideration in the assessment of the precise nature
of the information?®. However, the likelihood of a significant price effect should be assessed to
determine if the information is inside information under REMIT (more information on this
assessment on Chapter 5.3.4).

More specifically, in order for the information to have a precise nature, it is not necessary to be
able to infer from that information, with a sufficient degree of probability, that, once it is made
public, its potential effect on the prices of the relevant wholesale energy products in a particular
direction.

(i)  Intermediate steps in a lengthy process may be precise information

Intermediate steps in a lengthy process that are connected to bringing about future
circumstances or events may be regarded as precise information. The knowledge of such steps
could constitute an advantage that could undermine the spirit and objective protected by REMIT,
which is to place market participants on an equal footing and enhance market integrity in terms
of information symmetry.

Intermediate steps connected to bringing about future circumstances or events shall be specific
enough to enable conclusions to be drawn as to the likely effect of that set of circumstances or
events on the prices of wholesale energy products.

Examples of the application of the concept of intermediate steps

1 — Commissioning of new plants/Re-commissioning of mothballed power plants

- The process leading to the commissioning of new plants or re-commissioning of
mothballed power plants is a lengthy and complex process. Its major milestones
(for example: management board approvals, regulatory approvals, licence granting,
etc.) constitute intermediate steps in this process.

Assessment: Some facts generated by the intermediate steps leading to the
commissioning or re-commissioning of a power plant would qualify as precise
information under REMIT, as they constitute a set of circumstances which exist or may
reasonably be expected to come into existence and impact the realistic prospect of
energy being produced from a certain point in time onwards.

In order to decide whether these facts qualify as inside information, the three other
criteria covered in sections 5.3.2 to 5.3.4 also need to be met.

26 This is consistent with the Court of Justice of the European Union understanding in the financial sector judgment
in Lafonta, CJEU, Case C-628/13 (2015).
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Examples of the application of the concept of intermediate steps

2 - Planned unavailability on existing electricity interconnector due to expansion works in
the existing interconnector’s infrastructure

- The process leading to the expansion of capacity in an electricity interconnector is
a lengthy and complex process. Its major milestones (for example: market
participant’'s management board decisions, regulatory approvals, licence granting,
decisions from the interconnector’s operational centre to proceed with the
unavailability,...) constitute intermediate steps.

Assessment: In this context, a management board decision (for example, on the
unavailability on the existing interconnectors to allow the expansion of the existing
infrastructure during a specific period), despite being an intermediate step (that can still
be subject to other approvals - for example by regulatory or operational centre), fulfils
the criteria of precise nature under REMIT. Indeed, the management board decision to
approve or disapprove a planned maintenance during a specific period is specific
enough to enable a conclusion to be drawn as to the possible effect of that set of
circumstances or events on the prices of wholesale energy products.

In order to decide whether the management board decision can qualify as inside
information, the three other criteria covered in sections 5.3.2 to 5.3.4 also need to be
met.

5.3.2 Information that has not been made public

Inside information is information that has not been shared with the public and, as a
consequence, creates information asymmetries between market participants. Effective
disclosure to the public of market participants is the criterion that transforms non-public
information into public information. Once the information becomes public, it enhances the
integrity and transparency of the market, as envisaged by Recital 2 of REMIT.

In general, information is deemed to be public knowledge if such information has been made,
by any party, available to the public, i.e. to an unspecified number of market participants. In this
regard, it is irrelevant who made the information public. No distinction is made as to whether the
information was made public by a market participant?’ or by any other party.

It is sufficient, but also required, that information is made available to the entire public of market
participants simultaneously, ensuring equal access to the information, since any interested
market participant may appraise the information. This can be the case, for example, if a generally
accessible electronic system for the dissemination of information, that qualifies as an Inside
Information Platform (See Chapter 7 for more details), is used. Hence, publishing information

27 It shall be noted that publication by any party other than the market participant is a factor that has to be taken in
account for the qualification of inside information only. When information is still qualified as inside information, the
obligation to publish is on the market participant according to Article 4(1) of REMIT.
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only to selected market participants, for example via an e-mail channel or news board which is
available exclusively to exchange members, does not satisfy the requirement of informing the
public.

The Agency’s understanding of effective and timely public disclosure of inside information is
provided in Chapter 7 of this Guidance.

5.3.3 Information that relates to wholesale energy product(s)

The definition of ‘inside information’ in Article 2(1) of REMIT requires the relevant information to
relate, directly or indirectly, to one or more wholesale energy products.

‘Wholesale energy products’ are defined under Article 2(4) of REMIT as?:

(@ contracts for the supply of electricity or natural gas where delivery is in the Union;

(b) derivatives relating to electricity or natural gas produced, traded or delivered in the
Union;

(© contracts relating to the transportation of electricity or natural gas in the Union; and

(d) derivatives relating to the transportation of electricity or natural gas in the Union.

Information that has a possible effect on the demand, supply and/or prices of a wholesale energy
product, or on the expectations of the demand, supply and/or prices of a wholesale energy
product, shall be considered as directly or indirectly related to the wholesale energy product.

In this context, if the information is likely to have a significant effect on the prices of wholesale
energy products, it is necessarily related to these products. Therefore, it is enough for the NRAs
to assess the likelihood of a significant effect on the prices to establish whether the information
relates to wholesale energy products. That assessment is explained in Chapter 5.3.4.

5.3.4 Likelihood of having a significant price effect on wholesale energy products

Information is deemed to constitute inside information only if, were it made public, it would be
likely to have a significant effect on the prices of related wholesale energy product.

Based on the condition of a significant price effect, the Agency narrowed the wide notion of
information down to the information that is crucial enough to have the potential to significantly
affect the prices of wholesale energy products, and therefore to information that is relevant for
trading.

It is important, however, to note that the mere ’likelihood’ of a significant price effect is enough
to meet this condition and that no actual price effect is required.

28 Further guidance on the Agency’s current understanding of the notion of ‘wholesale energy products’ is also
provided in Chapter 3.2 of this Guidance.
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The assessment of the likelihood of price effect has to be performed by a market participant on
a case-by-case basis. The market participant should take into consideration the anticipated
effect of the information in light of the nature of the information, as well as the specificities of the
market and the market situation at the time of the assessment. A non-exhaustive list of factors
that are typically relevant for this assessment are provided below:
- the characteristics of the market (size, timeframe, market design, liquidity, type of
participants etc.);
- the size of the event;
- the already published information on supply or demand situation;
- availability and unavailability of transmission facilities, storage or network constraints;
- the time of day (e.g. weekday/weekend, office hours/out of office hours);
- the existence of announcements on non-regular events (for example, the commissioning
of new power plant, the re-commissioning of mothballed power plant, etc.);
- TSO announcements related to the system (imbalances, security of supply, technical
constrains etc.); and
- any other market variables likely to affect the price of the related wholesale energy product
in the given circumstances (e.g. weather conditions, CO2, fuel prices, news on political
and geopolitical developments etc.).

As referred to in Chapter 5.3, in this context, market participants are advised to have a
systematic framework for the assessment of whether particular information is likely to have a
significant price effect, i.e. clear internal compliance rules that reflect this non-exhaustive list of
factors and are adapted both to their activities and to the specificities of the information they
handle.

As the assessment of the likelihood of the price effect has to be performed by the market
participant ex ante, i.e. before the information is published and used by the market participant,
NRAs can use ex post information to check the presumption but should take no action against
persons who drew reasonable conclusions from ex ante information available to them.

In order to evaluate whether a market participant’s assessment on the likelihood of some
information having a significant price effect is consistent with what would be expected from a
reasonable market participant, the NRAs could verify whether:
- the type of information is the same as information which has, in the past, had a significant
effect on prices;
- pre-existing analysts research reports, price reporter publications and opinions indicate
that the type of information in question has effects on prices;
- the market participant itself has already treated similar events as inside information;
- another reasonable market participant has already treated similar events as inside
information; or
- areasonable market participant would be likely to use it as part of its trading decisions?.

29 This use of this concept in this context is consistent with its use in the financial legislation. See Article 7(4) of MAR.
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Example of an assessment on whether information is likely to significantly affect
prices

1 — Update on the status of an unplanned outage (previously announced) in a generation
unit

Market participant A (MP A) operating a power plant realises that its unplanned maintenance
(previously disclosed) on a generation unit (100 MW unavailability) will have to be extended
by 2 hours. The market liquidity is limited for the relevant wholesale electricity products. MP
A needs to decide whether such information would be likely to have a significant price effect.

In order to make its decision, MP A should consider whether a reasonable market participant
would be likely to use this information as part of the basis of its trading decision. In particular,
it could take into consideration the following factors for its ex-ante assessment:

Possible factors Example of the MP A’s ex-ante assessment

The intraday market is open. Two hourly
products and eight 15-minute products are
directly affected by the extension of the
outage. The order depth during the last hour
was limited and therefore small changes on
fundamentals may have an impact.

Characteristics of the market

The size of the event is limited. Only two

Slzeloiitheevent additional hours affected for 100 MWh.

Information on supply or demand This unplanned outage is ongoing and there

situation already published are no other outages announced.
Cross-border capacity is limited at this point in

Other constraints time in the only existing border with another
bidding zone.

Time of day Normal working hours.

Existence of announcements on

No additional announcements.
non-regular events or TSO events

No relevant changes in wind forecasts. Day-
ahead price from the day before as a relevant
starting point for intraday trading decisions.
This price reflects all the available market
fundamentals from the day before, which
means all information on supply and demand.

Any other market variables

Assessment: Based on the above factors (namely, the limited depth of the order book, the
absence of relevant cross-border transmission capacity and the fact that this extension will
change the information that was previously provided on the market), MP A can conclude
that a reasonable market participant would be likely to use the information on this extension
of an unplanned outage as part of the basis of its trading decision, and that such information
would be likely to have a significant price effect. This is particularly the case for the hourly
products and 15-minute products directly linked to the extension. This decision is also
consistent with the previous decision from MP A to publish the unplanned outage in the
initial momentum.
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Example of an assessment on whether information is likely to significantly affect
prices

2 — TSOs’ request to activate reserves

In some EU Member States without specific national requirements for the TSO to publish
information on imbalances on real time (or close to real time), due to a potential system
imbalance, 25 minutes before delivery time, the TSO requests a balancing responsible
party to activate a generation unit for 200 MWh for a specified period in time. At this point,
the intraday market is still open. The TSO needs to decide whether such information would
be likely to have a significant price effect.

In order to make the decision, the TSO should consider whether a reasonable market
participant would be likely to use this information as part of the basis of its trading decision.
In particular, it could take into consideration the following factors for its ex-ante
assessment:

Example of the MP A’s ex-ante

Possible factors
assessment

The intraday market is open. The bid ask
Characteristics of the market spread is low and the market depth is
relatively high.

The size of the event is relevant given the
proximity to the delivery period and that is
the reason for the early announcement of
the activation by the TSO.

Size of the event

Information on supply or demand

situation already published There are no other outages announced.

Cross-border transmission capacity is

SUnET FRREITE T inexistent at this point in time.

This information is issued very close to the

Time of day delivery period.

Existence of announcements on

No additional announcements
non-regular events or TSO events

Any other market variables No relevant changes.

Assessment: Activation of balancing bids gives MPs valuable information regarding the
direction of the system’s imbalance. Based on the above elements, the TSO can conclude
that a reasonable market participant would be likely to use the information on this request
to activate reserves as part of the basis of its trading decision, and that, as such, the
information would be likely to have a significant price effect on the intraday products.
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5.3.5 Information on trading plans and strategies

In their assessments, the NRAs should take into consideration Recital 12 of REMIT, which
explicitly states that information regarding a market participant’'s own® plans and strategies for
trading should not be considered as inside information.

The Agency considers ‘trading plans’ as plans including a systematic method for evaluating the
supply, demand, or price of wholesale energy products, determining the amount of risk that is
or should be taken, and/or formulating short- and/or long-term investment targets that may guide
the daily trading activity. The consequences of these short- and/or long-term investment targets,
in terms of energy needs and resulting orders to trade, should be considered as being part of
the trading plans of the market participant and therefore not constituting information under
REMIT.

The Agency considers ‘trading strategies’ as a set of objective rules designating the conditions
that must be met for one or more trade entries and exits to occur. A trading strategy includes
specifications for one or more order entries, that can include one or more filters and/or triggers,
as well as rules for trade exits, order types, etc.

Anyway, even if the details of the trading strategy (e.g. specific order submitted by a market
participant) does not qualify as inside information under REMIT, the facts used to determine or
change it can be inside information.

30 In this respect, NRAs should take into consideration the particular case of trading plans and/or strategies passed
on to persons authorised to execute the orders on their behalf (for example, brokers). It is the Agency’s current
understanding that a client's order to trade sent to their broker is part of the client’'s own trading strategy and does
not constitute information under REMIT, as far as the client is concerned. On the contrary, a broker receiving their
client’s order comes into possession of information on their client’s trading plans. If deemed to be inside information,
the broker will be expected not to trade on their own account on the basis of this information in order to be compliant
with Article 3(1) of REMIT. The broker can legitimately execute their client’s order but not use the knowledge of the
client’s order to trade on their own account (which would amount to behaviour better known as ‘front running’).
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Examples of facts that should not constitute inside information under REMIT

1 - The details of the orders that a market participant intends to submit during the
trading day

Market participant A sends an order with the following details:

Buy/Sell/indicator Buy order
Initiator/Aggressor Initiator
Order type Flexible Hour: a specific order that can trade at any

hour provided that the price and volume are matched.

Order conditions Fill and Float: an order which will be killed immediately
after matching with any available volume on the order
book; if not filled at all, it stays in the market.

Order status Active: the order has been activated by the system or
participant and is visible in the active order book.

Minimum execution 1,500 MW

volume

Price limit 40.5 euro

Order duration Good Till Cancelled: an order which persists until the

user cancels the order or it reaches the system
maximum duration

Assessment: This fact is part of the trading strategy of the market participant and it
therefore does not qualify as inside information under REMIT.

2 - Decisions on changes in the risk optimisation strateqy of a market participant

Market participant A makes a decision to change its portfolio optimisation strategy,
i.e. how to source its supply needs. Such decision will change its strategy of how
much of electricity is:

Purchased through standardized electricity products on the electricity exchange
vis a vis through bilateral contracts;

Purchased in the different timeframes (e.g. % of weekly, monthly, yearly
products).

Assessment: Decision on changes in the risk optimisation strategy of a market
participant is usually part of its trading plan and it therefore does not qualify as inside
information under REMIT.
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6 Application of the definition of “market manipulation”

6.1 Introduction

This Chapter is aimed at providing NRAs with examples of the types of market activities which,
in the view of the Agency, would fulfil the definition of market manipulation provided in Article
2(2) and (3) of REMIT. The guidance and accompanying examples are intended to help NRAs
to develop a common understanding of what constitutes market manipulation.

The guidance and examples could also facilitate the identification of relevant variables
(diagnostic flags or signals of market manipulation) that could be monitored by competent
authorities and by market participants within the limits of their sphere of activity in order to detect
or avoid engaging in market manipulation.

Important Notice

The examples of types of practice set out in this document are deliberately described in
non-legal technical terms and it is emphasised that the descriptions are not intended to
affect the scope of interpretation of REMIT.

6.2 REMIT definition of market manipulation

Article 2(2) of REMIT distinguishes four different categories of market manipulation. These are
market manipulation through (1) false/misleading transactions, (2) price positioning, (3)
transactions involving fictitious devices/deception and (4) dissemination of false and misleading
information. They are defined as follows:

(a) entering into any transaction or issuing any order to trade in wholesale energy
products which:

(i) gives, or is likely to give, false or misleading signals as to the supply of, demand
for, or price of wholesale energy products;

(i) secures or attempts to secure, by a person, or persons acting in collaboration,
the price of one or several wholesale energy products at an artificial level, unless
the person who entered into the transaction or issued the order to trade
establishes that his reasons for doing so are legitimate and that that transaction
or order to trade conforms to accepted market practices on the wholesale energy
market concerned; or

(i) employs or attempts to employ a fictitious device or any other form of
deception or contrivance which gives, or is likely to give, false or misleading
signals regarding the supply of, demand for, or price of wholesale energy
products;

or
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(b) disseminating information through the media, including the internet, or by any other
means, which gives, or is likely to give, false or misleading signals as to the supply of,
demand for, or price of wholesale energy products, including the dissemination of
rumours and false or misleading news, where the disseminating person knew, or ought
to have known, that the information was false or misleading.

When information is disseminated for the purposes of journalism or artistic expression,
such dissemination of information shall be assessed taking into account the rules
governing the freedom of the press and freedom of expression in other media, unless:

(i) those persons derive, directly or indirectly, an advantage or profits from the
dissemination of the information in question; or

(i) the disclosure or dissemination is made with the intention of misleading the
market as to the supply of, demand for, or price of wholesale energy products.

In the same way, Article 2(3) of REMIT defines attempted market manipulation as:

(a) entering into any transaction, issuing any order to trade or taking any other action
relating to a wholesale energy product with the intention of:

() giving false or misleading signals as to the supply of, demand for, or price of
wholesale energy products;

(i) securing the price of one or several wholesale energy products at an artificial
level, unless the person who entered into the transaction or issued the order to
trade establishes that his reasons for doing so are legitimate and that that
transaction or order to trade conforms to accepted market practices on the
wholesale energy market concerned; or

(iif) employing a fictitious device or any other form of deception or contrivance
which gives, or is likely to give, false or misleading signals regarding the supply
of, demand for, or price of wholesale energy products;

or

(b) disseminating information through the media, including the internet, or by any other
means with the intention of giving false or misleading signals as to the supply of, demand
for, or price of wholesale energy products.

It is noted that according to the wording of REMIT, the “acceptable market practice” argument
can only be used by market participants in respect to the category mentioned in Article 2(2)
(a)(ii), and (3) (a)(ii) (price positioning). No such argument can be used in respect to the other
categories.
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6.3

REMIT examples of market manipulation

REMIT itself gives the following examples of market manipulation and of attempts to manipulate
the market in its Recitals 13 and 14:

(13)

(14)

6.4

Manipulation on wholesale energy markets involves actions undertaken by persons that
artificially cause prices to be at a level not justified by market forces of supply and
demand, including actual availability of production, storage or transportation capacity,
and demand. Forms of market manipulation include placing and withdrawal of false
orders; spreading of false or misleading information or rumours through the media,
including the internet, or by any other means; deliberately providing false information to
undertakings which provide price assessments or market reports with the effect of
misleading market participants acting on the basis of those price assessments or market
reports; and deliberately making it appear that the availability of electricity generation
capacity or natural gas availability, or the availability of transmission capacity is other
than the capacity which is actually technically available where such information affects
or is likely to affect the price of wholesale energy products. Manipulation and its effects
may occur across borders, between electricity and gas markets and across financial and
commodity markets, including the emission allowances markets.

Examples of market manipulation and attempts to manipulate the market include conduct
by a person, or persons acting in collaboration, to secure a decisive position over the
supply of, or demand for, a wholesale energy product which has, or could have, the effect
of fixing, directly or indirectly, prices or creating other unfair trading conditions; and the
offering, buying or selling of wholesale energy products with the purpose, intention or
effect of misleading market participants acting on the basis of reference prices. However,
accepted market practices such as those applying in the financial services area, which
are currently defined by Article 1(5) of Directive 2003/6/EC of the European Parliament
and of the Council of 28 January 2003 on insider dealing and market manipulation
(market abuse) and which may be adapted if that Directive is amended, could be a
legitimate way for market participants to secure a favourable price for a wholesale energy
product.

Examples of the various types of practice which could constitute market
manipulation

The following examples of types of practices could constitute market manipulation, or attempts
thereof, and are currently considered notably relevant for wholesale energy markets:

6.4.1 False/misleading orders/transactions and price positioning

a) Wash trades: This is a practice consisting of entering into arrangements for the sale or
purcha